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FI NAL ORDER

This matter cones before the undersigned on Petitioners’
Motion for Final Order. The Adm nistrative Law Judge has entered
two orders in this case, on Novenber 7, 1996 and Decenber 16,
1996, finding, in essence, that as a matter of law, the

retroactive application of the review criteria contained in the



proposed rules is inproper and that there is no practical
circunstance for the proposed rules to have prospective effect,
since the programto which they relate and the statutory
authority under which they are proposed expired on Decenber 31,
1996. Accordingly, based upon the reasoning asserted in those
two orders, upon the allegations in the subject notion and in
consi deration of the points advanced in the response to the
nmotion and in the Motion for Redeterm nation and responses to
that notion, already ruled upon in this proceeding, it is obvious
that the proposed rules at issue in this proceeding have, for al
practical purposes, been declared invalid. Mreover, they are
now noot .

The Petitioners also seek a determ nation that the
Respondent may no | onger rely upon the unpromul gated agency
statenents or policies which were previously determ ned to be
unpronul gated rules in the Final Order entered in Case No. 95-
4606, et seq., because the proposed rules at issue in this
proceedi ng, which represent the agency’ s attenpt at a
codi fication of those unpronul gated policy statenents, have now
been declared invalid. Wile the undersigned is certainly aware
of the ramfications of the Petitioners’ argunents that the
agency may no |longer rely upon the unpronul gated statenents,
especially in view of the fact that the existing rule apparently
treats the sanme subject matter, the undersigned has no authority

to actually render such an advi sory opinion or declaratory



statenent, for the reasons asserted in the Departnent’s response
to the notion. Rather, such a determnation is for another
proceedi ng at another tinme. However, the parties’ attention is
invited to Sections 120.56(4)(d) and 120.56(4)(e), Florida
Statutes, which becanme effective October 1, 1996, which address
t he manner in which an agency shall be permtted to continue to
rely upon an unpromnul gated statenent as a basis for agency
action. It would seemthat the scope of this statutory authority
concerning the agency’s reliance upon unpronul gated statenents
m ght be bounded by the extent of the authority of the existing
rule on the subject matter, referenced in the undersigned’'s
earlier order.

Be that as it may, the issues pertaining to the validity of
t he proposed rules thenselves are all that are pending before the
undersigned in this proceeding. Those issues have now been
deci ded, save for the related question of the Petitioners’
entitlenent to attorney’s fees for this proceeding. Accordingly,
havi ng consi dered the notion and responses thereto, the previous
orders and related argunents of the parties, it is, therefore

ORDERED t hat the proposed anendnents to Rule 62-773, Florida
Adm ni strative Code, are hereby declared to be invalid.
Jurisdiction is reserved for a determnation of the Petitioners’
entitlenent to, and anount of, attorney’s fees and costs. The

parties shall, within seven days of the date hereof, provide the



undersi gned with suggested hearing dates concerning the matter of

attorney’ s fees and costs.

DONE AND ORDERED this 12th day of February,

Tal | ahassee, Fl ori da.

1997, in

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of February, 1997.

COPI ES FURNI SHED

Virginia B. Wetherell, Secretary
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Perry Odom General Counse

Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Rebecca Grace, Esquire

Departnent of Environnental Protection
3900 Commonweal t h Boul evard, M5 35

Tal | ahassee, Florida 32399-3000

Matt Mat hews, Esquire

Robert C. Downie, |Il, Esquire
MATHEWS & DOWNI E, P. A

Post O fice box 10036

Tal | ahassee, Florida 32301



E. Gary Early, Esquire

AKERMAN, SENTERFI TT & ElI DSON, P. A
Post O fice Box 10555

Tal | ahassee, Florida 32302-2555

Thomas K. Maurer, Esquire

FOLEY & LARDNER

111 North Orange Avenue, Suite 1800
Ol ando, Florida 32801

Donna E. Bl anton, Esquire

Robert M Rhodes, Esquire

STEEL, HECTOR & DAVI S

215 South Monroe Street, Suite 601
Tal | ahassee, Florida 32301

Carter B. McCain, Esquire
MACFARLANE, FERGUSON & MCMULLEN
Post O fice Box 1531

Tanpa, Florida 33601

Ral ph A. DeMeo, Esquire

M chael P. Petrovich, Esquire
HOPPI NG GREEN, ET AL.

Post O fice Box 6526

Tal | ahassee, Florida 32314-6526

Bradford C. Vassey, Esquire

Envi ronnent al Corporation of Anmerica, Inc.
205 South Hoover Street, Suite 101

Tanpa, Florida 33609

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
procedure. Such proceedings are comenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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Pursuant to notice this cause cane on for formal hearing

before P. Mchael Ruff, duly designated Adm nistrative Law Judge,

on March 11, 1997, in Tall ahassee, Flori da.
as foll ows:

APPEARANCES

The appear ances were

For Petitioner Southeast Solutions, Inc.:

Matt Mat hews, Esquire

Matt Mat hews, P. A

418 East Virginia Street
Post O fice Box 10036

Tal | ahassee, Florida 32301

For Respondent The Environnental Trust:



E. Gary Early, Esquire

Akerman, Senterfitt & Eidson, P.A.
Post O fice Box 10555

Tal | ahassee, Florida 32302- 2555

For Petitioner Environnental Corporation of America, Inc.:

Donna E. Bl anton, Esquire

Steel, Hector and Davis, LLP

215 South Monroe Street, Suite 601
Tal | ahassee, Florida 32301

For Petitioner Sirrom Resource Funding, LLP.

Thomas K. Maurer, Esquire

Fol ey and Lardner

111 North Orange Avenue, Suite 1800
Ol ando, Florida 32801

For Respondent Departnent of Environnental Protection:
Rebecca Grace, Esquire
Dougl as Bui |l ding, Mil Station 35

3900 Commonweal th Boul evard
Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUE

The issues to be resolved in this proceedi ng concern whet her
the Petitioners are entitled to an award of attorneys' fees and
costs for the underlying rule chall enge proceeding and for
seeki ng recovery of such attorneys' fees and costs. The anobunt
of attorney's fees and costs to be awarded if entitlenent is
proved nust al so be determ ned.

PRELI M NARY STATEMENT

This is an attorneys’ fee proceeding in which the
Petitioners are requesting attorneys’ fees and costs related to
their successful challenge of a proposed rule of the Florida

Department of Environnmental Protection (DEP). A Final Oder was



entered in that proceeding on February 12, 1997, declaring the
proposed rule invalid. A hearing was conducted in this
proceedi ng on March 11, 1997, on the issue of entitlenment to
attorneys’ fees and costs which enbodi ed the i ssue of whether the
actions of the agency in proposing the rule anmendnents were
substantially justified and whet her special circunstances existed
whi ch woul d make an award of attorneys’ fees and costs unjust.

The hearing thereafter scheduled for March 17, 1997, to
determ ne the anount of attorneys’ fees and costs if such an
award were nmade, was cancel |l ed because the parties stipulated to
hourly rates, fees and costs and no factual issues then renmained
for adjudication. (See stipulation filed March 13 and 14, 1997,
Motion filed March 17, 1997, and Order issued March 17, 1997.)
Upon presentation of testinony and argunent in the March 11, 1997
heari ng, that proceeding was concluded a transcript thereof was
requested and filed and in due course the parties tinely filed
proposed final orders, which have been considered in the
rendition of this final order.

FI NDI NGS OF FACT

1. The Departnent published in the Florida Adm nistrative
Weekly a Notice of Rule Devel opnment for Rule 62-773, Florida
Adm ni strative Code, on March 22, 1996. The Depart nent
thereafter published a Notice of Wirkshop concerning the Rule in
the June 7, 1996 issue of the Florida Adm nistrative Wekly

(FAW. It thereafter published a Notice of Proposed Rul e- Maki ng
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pursuant to Section 120.54(1), Florida Statutes (1995), in the
FAW Sept enber 27, 1996, issue. The publication of that Notice
began the point of entry time or "w ndow' in which persons or
parties aggrieved by the proposed rules could challenge them by
filing petitions in opposition.

2. The Petitioners herein filed Petitions for Hearing
chal | enging the proposed rule pursuant to Section 120.56(2),
Florida Statutes, between Cctober 1 and Cctober 18, 1997. On
Novenber 7, 1996, pursuant to a Mdtion for Partial Summary Final
Order, the undersigned entered an order declaring a portion of
the proposed rule to be an invalid exercise of del egated
| egi sl ative authority. On February 12, 1997, the final order was
entered declaring the proposed anendnents to 62-773, Florida
Adm ni strative Code, invalid and noot.

3. Pursuant to the Petitioner's request for attorney's
fees and costs, a hearing was held March 11, 1997, concerning
whet her the Petitioners are entitled to attorneys’ fees and costs
pursuant to Section 120.595(2) Florida Statutes, which took
effect October 1, 1996. The Departnent has requested di sm ssal
of that fee request, arguing that Section 120.595(2) is a
substantive provision and cannot be retroactively applied in a
case in which all the rule-making notices were filed prior to the
effective date of that new attorneys’ fee provision. The
Departnent's position is that the operative facts were

established, rights were vested, and the cause of action
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concerning the rules accrued upon the date that the proposed
rules were noticed Septenber 27, 1996. The Departnent al so
presented factual evidence to show that its actions in proposing
the rule amendnents were substantially justified and/or that
speci al circunstances existed which woul d make the award of
attorneys’ fees and costs unjust.

4. The filing of the Departnent's Notice of Proposed Rul e
(NPR) differs significantly from nost cases such as auto acci dent
cases or contract cases in which accrual of a cause of action is
based upon a clearly defined, unchangeable event (the tinme and
date an auto accident occurred, for exanple, or the date of
execution of a contract). In the case of a challenge to a
proposed rule, the agency's unilateral and discretionary
authority to nodify withdraw or otherw se di spense with the
necessity of the filing of an action is not restricted until rule
adoption. Section 120.54(3)(d)2, Florida Statutes (Supp. 1996),
states: "after the notice required by paragraph (a) and prior to
adoption, the agency may withdraw the rule in whole or in part.”
Until adoption, the rul e-making process remains transitory and
proceeds solely at the discretion of the agency to keep, nodify
or withdraw the proposed rule. The rights of the parties did not
becone fixed until a petition was filed with the D vision of
Adm ni strative Hearings. Only at that tinme did the Departnent
lose its unfettered, discretionary authority to cure the

illegality of its proposed rule or wwthdraw it. Section
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120.569(2)(a), Florida Statutes (Supp. 1996). (Upon filing of a
Petition with the Division of Adm nistrative Hearings, "the
agency shall take no further action with respect to the fornma
proceedi ng, except as a party litigant, . . . .")

5. As applied to this case, the Departnent had conplete
di scretion to withdraw the proposed rule. G ven the Departnent's
unilateral authority to cure the illegality of its proposed rules
wi thout the necessity of any party having to file a chall enge,
the Petitioners’ cause of action accrued no earlier than the date
the Petitioners filed their Petitions. Al Petitioners filed
their petitions on or after Cctober 1, 1996. Therefore, this
cause of action must have accrued after Cctober 1, 1996, and nust
be a "proceedi ng" for which attorneys’ fees will |ie pursuant to
Section 120.595(2), Florida Statutes (1996). The twenty-one (21)
day point of entry wi ndow in which the Petitioners could
chal | enge a proposed rul e began on Septenber 28 and extended
forward beyond October 1. Therefore, there could be no
proceeding to which the attorneys’ fees statute referenced could
apply until the petitions were filed and the tine for filing
those petitions extended into the time period after which the new
statute concerning attorneys’ fees took effect. |If the
Petitioners had never filed petitions challenging the proposed
rules, the proposed rules would have automatically taken effect
by operation of |aw and no di spute, controversy, or "cause of

action" would ever have ari sen.
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Substanti al Justification

6. By Final Order dated February 12, 1997, the proposed
amendnents to Rule 62-773, Florida Adm nistrative Code, which
were published in the Septenber 27, 1996, Florida Adm nistrative
Weekly (NPR), were declared invalid. The Final Order found as a
matter of law that the retroactive application of the review
criteria contained in the proposed rule is illegal and beyond the
Departnent's del egated | egislative authority.

7. Under Section 120.595(2), Florida Statutes (Supp.

1996), the Petitioners are entitled to an award of reasonabl e
attorneys’ fees and costs unless the Departnent can denonstrate
that its actions on the proposed rul e-maki ng were substantially
justified, or that special circunstances exist. No credible
evi dence was presented to show the exi stence of speci al

ci rcunst ances.

8. The Departnent has admtted that all the activities of
the parties regulated by the proposed rule (ie. clean up-work and
preparation and filing of reinbursenent applications) occurred
prior to the time the proposed rule could have been adopted, and
therefore the proposed rul e cannot have any prospective effect on
the actions of regulated parties. M. WIllianms, for the
Departnent, testified that, if prospective, the proposed rule
"woul d have no effect."

9. However, the process for the Departnent's revi ew of

rei mbursenment applications would have been controlled by the
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proposed rule if it had been adopted. The Departnent's w tnesses
testified that it processes applications using the standards
contained in the invalidated proposed rule, regardl ess of whether
it adopted the proposed rule. This raises the question as to
whet her there is any rational reason for seeking to adopt it.

10. The Departnent's "action" which nust be substantially
justified is its attenpt to adopt the proposed rule. @G ven that
t he proposed rule cannot have any effect at all unless it is
applied retroactively, the Departnent nust provide substanti al
justification for proceeding wwth a retroactive rule. The
Department did not identify any statutory provision that
aut hori zed adoption of retroactive rules.

11. John Ruddell, Director of the D vision of Waste
Managenment, testified that there were two justifications for
adopting the proposed rule. First, the Departnent intended to
clarify the intent of the statute, and second, it recogni zed
that, as non-rule policy, the proposed rul e needed to be adopted
as arule. Charles WIlianms, Adm nistrator of the Rei nbursenent
Section testified that the Departnment had commtted to the
Adm ni strative Law Judge in a prior admnistrative proceedi ng
that it would expeditiously proceed with this rule-making in
order to establish a defense to the application of unadopted
rul es pursuant to Section 120.535, Florida Statutes (1995). The
basis for rule-making identified by M. WIllians is consistent

with that expressed by the Departnent at the rul e devel opnent
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wor kshop held on July 8, 1996. The transcript for the rule
devel opnent hearing was filed at the March 11, 1997 attorneys’
fee hearing in this case. No other purpose was expressed at the
wor kshop. The Final Order in that case, in which the non-rule
policies were found to be rules, was admtted into evidence in
this case without objection. Going forward with the rul e-making
to defend a law suit after the relevant program i npl enented by
the proposed rule was term nated by statute (effective

Decenber 31, 1996) does not establish a |legal basis for the
retroactive application of a substantive rule.

12. The Departnent's w tness testinony explaining these
justifications contains no justification for a "clarifying" rule
that will not informanyone about future actions. There is no
one to benefit froma clarification. The reinbursenent
appl i cants who have already perfornmed work and submtted
applications cannot go back in tinme and conformtheir activities
to those "clarified" interpretations of the statute.

13. The Departnent's w tnesses contradi cted each other on
whet her the proposed rule was needed. M. Ruddell testified that
the proposed rule formalized non-rule policy that needed to be
adopted as a rule. M. WIllians testified, on the other hand,
that there was no need to adopt the proposed rule. He felt that
the proposed rule nerely "clarified" the existing statute and
that the standards were apparent fromthat existing statute. H's

testinmony was in conflict with the Adm nistrative Law Judge's
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finding in the prior proceeding that the standards constituted
unadopted rules in and of thenselves. H s testinony is further
called into question by his testinony that he considers all of
the rules in Chapter 62-773, Florida Adm nistrative Code, to be
nothing nore than a "clarification" of Chapter 376, Florida
Statutes. Even nore confusing is that both w tnesses testified
that the Departnment's reinbursenent application review process
woul d not be any different before or after adoption of the
proposed rul e.

14. G ven that the only possible effect the proposed rule
could have had, if it were adopted, is during the rei nbursenent
application review process (even though the evidence presented
was that the review process would be unaffected), the only
practical effect would be to substantially alter the burden on a
rei mbursenment applicant who chal |l enges a departnment rei nbursenent
deci sion. Adoption of the proposed rule would el evate the basis
for the Department's decision on a reinbursenent application from
i nci pient policy analyzed on a case-by-case basis to that of a
duly adopted rule.

15. Not only would such an after-the-fact change in
standards inperm ssibly violate vested rights but it would be
inconsistent wwth the existing rule on the sane subject which
expressly requires rei nbursenent applications to be reviewed in

accordance with the laws, rules and guidelines in effect at the
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time the work was done. Rule 62-773.100(5), Florida
Adm ni strati ve Code.

16. Based upon the evidence produced at hearing, the
Department failed to do an analysis of the practical and | egal
consequences of its actions. There was evidence that guidance
was sought fromthe Ofice of General Counsel. However, neither
W t ness could comrent on the scope of the inquiry. Gven the
conplete lack of credible legal authority that would allow the
expressly retroactive application of substantive standards, the
| evel s of inquiry could not have been conplete. In addition,
despite the fact that the Departnent's proposed rul e defines
financial and economc terns, the Departnent's staff econom st
was not consulted. Finally, the Departnent appears to have
i gnored the extensive public comments filed during the rule
devel opnent process prior to publication of the NPR It was not
reasonable for the Departnent to fail to realize the futility of
a prospective proposed rule, when the statutory program was
immnently expiring and the obvious illegality of a retroactive
proposed rul e.

17. I nconsistent and illogical testinony by Departnent
W t nesses regarding the Departnent's other reasons for going
forward with this rul e-maki ng denonstrate a | ack of consideration
of whether there was any practical reason whatever to adopt the
rul e and whether there was any identifiable statutory authority

to adopt a retroactively effective rule. Consequently, the
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evi dence presented by the Departnent does not denonstrate a sound
basis in a law or fact for adopting the proposed rule. In fact,
the nost credible interpretation of the Departnent's conduct and
the evidence presented is that it affirmatively sought to
retroactively inpose elevated | egal standards on regul ated
parties. Even if this is not the intended result, it is the

i ndi sput abl e effect of adopting the proposed rule. The

Depart ment shoul d have known that it would be inpermssible to
retroactively convert policy into rule, thereby changing the

| egal standards applicable to any challenge to the Departnent's

actions on the reinbursenent applications.

Scope of the Proceeding

18. The Petitioners, in addition to the invalidation of
t he proposed rul e, sought an order prohibiting the Departnent
fromrelying on a non-rule policy if the proposed rule was
invalidated, the policy being what was putatively codified in the
proposed rule. That request by the Petitioners, they maintain
was a | ogical outgrowth of the invalidation of the proposed
rules. Therefore, they maintain that the briefing and argunent
on that issue is beneficial to the proper resolution of this
proceedi ng and that the tinme spent devel opi ng argunents
concerni ng why the Departnent could not rely on the non-rule

policy, if the proposed rule was invalidated, should be included
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in this proceeding for purposes of calculating attorneys’ fees
and costs.

19. After invalidation of the proposed rule, the
Petitioners sought attorneys’ fees by notion or petition.
Substantial work was perfornmed to denonstrate entitlenment to
their fees and costs, to docunent the fees and costs, to
negoti ate stipulations with the Departnent, to prepare for and
attend hearing on the substantial justification issue, and to
prepare proposed final orders. The reasonable costs and
attorneys’ fees expended by the Petitioners directly related to
this proposed rule, fromthe filing of the Petitions through the
i ssuance of the Final Order, are part of this proceeding for
pur poses of awarding attorneys’ fees and costs. It is found that
the Petitioners have submtted sufficient records of costs and
fees which | have reviewed for the part of this proceedi ng not
covered by the stipulations.

20. The Petitioners al so seek attorneys’ fees associ ated
with their participation in the rule-making process prior to the
Departnent's subm ssion of the Notice of Proposed Rule Making to
the Departnent of State on Septenber 18, 1997, which was
published in the Septenber 27, 1996, issue of the FAW

21. The tinme spent on the rul e-making i ssues before the
filing of the Notice of Proposed Rule Making and the anounts of
nmoney relating thereto, attributable to such proposed attorneys’

fees, are depicted on pages 12, 13, and 14 of the Departnent's
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Proposed Final Order. The attorneys’ fees the Petitioners seek
for tinme spent in arguing the question of the Departnent's | egal
authority to rely upon the agency’s statenents upon which the
proposed rule is based after the rule was invalidated, and the
anounts related thereto, are depicted on pages 14, 15, and 16 of
the Departnent's Proposed Final Order. These figures are adopted
herein as the correct times and anmounts for purposes of those
proposed categories of attorneys’ fees.

Si ngl e $15, 000 Fee Cap

22. The Departnent argues that the $15,000 limtation
contained in Section 120.595(2), Florida Statutes (1996), is an
anount to be divided anong all Petitioners to the proposed rul es
challenge. Five law firnms representing six Petitioners
chal I enged the proposed rules. Al Petitioners, except for
Reservoir Capital Corporation (hereinafter Reservoir), applied
for attorneys’ fees and costs; however, Reservoir's attorneys
have participated in all of the tel ephone hearings and conferred
wWith other attorneys in the case. Wl over 400 hours have been
billed by the attorneys in the aggregate; sonme of which tine was
billed for conferring and sending draft copies of docunents to
each ot her.

23. The petitions filed herein were filed separately.

Each party made i ndependent factual allegations and all eged
separate reasons to denonstrate how the substantial interests

have been affected. Each proceedi ng was assi gned a separate case
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nunber by the Division of Admnistrative Hearings. The cases
were thereafter consolidated for hearing.

CONCLUSI ONS OF LAW

Applicability of Section 120.595(2),
Florida Statutes (Supp. 1996).

24. Section 120.595(2), Florida Statutes (Supp. 1996),
states that:

[1]f the court or adm nistrative | aw judge
decl ares a proposed rule or portion of a
proposed rule invalid pursuant to Section
120.56(2), a judgnment or order shall be
rendered agai nst the agency for reasonabl e
costs and reasonabl e attorney's fees, unless
t he agency denonstrates that its actions were
substantially justified or special

ci rcunst ances exi st which would nmake the
award unj ust.

25. Al t hough the NPR was published prior to Cctober 1,
1996, the effective date of Section 120.595, Florida Statutes
(Supp. 1996), the Departnent at that point of publication stil
had conplete unilateral authority to withdraw or nodify the
proposed rule in whole or in part. |[If no challenges had been
filed, the rule would have proceeded to adoption by operation of
| aw. See Section 120.54(3)(d)2, Florida Statutes (Supp. 1996).
The freedom by the agency to unilaterally termnate the rule
proposal by wi thdrawal of the rule (or to nodify it) and the
Petitioners’ inchoate right (at that point)to obtain a
declaration that the proposed rule was invalid shows that the
vesting or accrual of the parties' rights had not yet becone

fixed at the point of publication of the NPR See WIIlians
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Col l ege v. Bourne, 677 So. 2d 1118 (Fla. 5th DCA 1996); Young v.

Al t enhouse, 472 So. 2d 1152 (Fla. 1985).

Because the parties' rights relating to the proposed rule
chal | enge were not legally fixed upon publication of the NPR
since the agency was free to unilaterally w thdraw, change, or
nmodi fy the proposed rule at that point, neither were the parties
rights fixed regarding the issue of entitlenment to and recovery
of attorneys’ fees and costs. The agency acted at its peril by
publishing the rules so close to the effective date of the
subj ect attorneys’ fee statute that the twenty-one (21) day
period for challenge to the proposed rul es extended beyond that
statute’'s effective date. The agency by its publication of the
proposed rule so close to the effective date of the statutory
change regarding attorneys’ fees, by its own hand set the tine
period to extend beyond October 1, 1996 for the fixing or vesting
of the parties' rights by twenty-one (21) days from Septenber 27
1996. The subject attorney's fee statute clearly contenpl ates
that attorney's fees be awarded if substantially justified as a
result of a “proceeding” in which proposed rules are chall enged.
Clearly parties are afforded a twenty-one (21) day tinme period in
which to initiate such a proceeding.

Such statutes which inpair vested rights, create new
obl i gations or inpose new penalties have been held to be
substantive and not renedial and as such cannot be

retrospectively applied. See State Farm Miutual Auto | nsurance
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Conpany v. LaForet, 658 So. 2nd 55 (Fla. 1995); L. Ross, Inc. v.

R W Roberts Construction Conpany, 466 So. 2d 1096 (Fla. 5'" DCA

1985). Thus, since the substantive statute enacting the
attorney's fee provision at issue cannot have retroactive
application, in order for it to apply, the crucial facts giving
rise to vested substantive rights in the Petitioners nust have
occurred or becone fixed or vested after the effective date of

that statute for it to operate. The court in the Ross case,

supra, held that the crucial date for the fixing of the key facts
or vested rights by which it may be determ ned whet her a
statutory obligation is being unconstitutionally retroactively
applied is the date the particul ar cause of action accrued.
Speaki ng t hrough Judge Cowart, the court stated:

The crucial date is the date of the accrual of the
particul ar cause of action. . . .because that is the
date on which the essential facts occurred and were
seal ed beyond change by the surety and after that event
the | egislature cannot, ex post facto constitutionally
enhance the obligation or penalty that results from
those facts. The increased obligation for attorney's
fees resulting fromthe statutory anmendnent.

cannot be constitutionally applied as to causes of
action in favor of subcontractors against sureties that
were in existence on. . . . the effective date of the
statutory anendnent.

26. Applying the court's reasoning to the case at hand, it
is apparent that the essential facts giving rise to the accrual
of the "cause of action” in this matter occurred after the
effective date of the subject attorney's fee statute. That is,
until the subject twenty-one (21) day wi ndow for filing petitions

in opposition to the proposed rules el apsed or petitions were
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tinely filed, whichever occurred first, the essential facts
giving rise to the cause of action were not "seal ed beyond
change." The Departnment had conplete unilateral authority to
w t hdraw t he proposed rule in whole or in part anytinme prior to
adoption or prior to the filing of the rule challenge petitions.
Thus, the earliest possible accrual of the parties' vested rights
was at the tinme the rule challenge petitions were filed within
the twenty-one (21) day point of entry period which, due to the
time the agency chose to notice the proposed rules occurred on
both sides of the statutory effective date of Cctober 1, 1996.
Thus, the parties’ vested rights can be concluded to have accrued
only after October 1, 1996, because all the petitions were tinely
filed after that date. Because the parties' rights did not
becone legally fixed until after the effective date of the
attorney's fee provision, that provision is applicable in this
proceedi ng and does not inplicate any retroactive application of
substantive | aw

27. Mere publication of the purely anbulatory NPR cannot fix
the parties rights’ in this rule challenge. G ven the agencys
freedomto withdraw or anend the rule, publication of the NPR
does not provide the challengers with vested rights and cannot be
used to create vested rights for the Departnent to proceed under
the pre-Qctober 1, 1996 | aw.

28. Accordingly, neither the parties' rights relating to the

paynment and recovery of attorney's fees, nor the underlying cause
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of action accrued prior to Cctober 1, 1996. Therefore the
operative attorney's fee provision, Section 120.595(2), Florida
Statutes (Supp. 1996), is applicable to determ ne the award and
anount of attorney's fees in this proceedi ng.

Substanti al Justification

29. Because the proposed rule which is the subject of this
proceedi ng has been declared invalid, reasonable attorneys’ fees
and costs nust be awarded to the Petitioners "unless the
Depart ment denonstrates that its actions were substantially
justified or special circunstances exist which woul d make the
award unjust." Section 120.595(2), Florida Statutes (Supp.

1996). This section al so describes the substantially justified
standard as requiring a show ng that the Departnent had a
reasonabl e basis in |aw and fact at the tine of its action.

30. The Equal Access to Justice Act, Section 57.111, Florida
Statutes (Supp. 1996), (EAJA), contains |anguage nearly identi cal
to Section 120.595(2) Florida Statutes (Supp. 1996), regarding
the “substantially justified” standard. Accordingly, EAJA cases
can be consulted for guidance. |In order to denonstrate
substantial justification for its actions, the Departnent in this
proceedi ng had to present evidence that it had a "solid though
not necessarily correct basis in law and fact for the position it

took." The Departnent of Health and Rehabilitative Services v.

S.G, 613 So. 2d 1380 (Fla. 1st DCA 1993).
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31. Applicable law states that all reinbursable clean-up
work had to be conpleted prior to August 1, 1996, and al
rei mbursenment applications had to be submtted to the Departnent
on or before Decenber 31, 1996. Section 376.3071(12), Florida
Statutes (Supp. 1996). Consequently, any activities by the
parties regul ated under the proposed rule could not be affected
by its adoption. Furthernore, w thout specific authorization in
the statutes, the Departnent is not authorized to adopt a rule

with retroactive effect. Jordan v. Departnent of Professiona

Regul ation, 522 So. 2d 450-453 (Fla. 1st DCA 1988). ("An
admnistrative rule is operative fromits effective date, and,
like a statute, is presuned to operate prospectively in the
absence of express |anguage to the contrary.") (G tations
omtted) The Department itself has specifically recognized the

illegality of retroactively applying its rules. Port Evergl ades

Authority v. DER et al, DOAH Case No. 86-0039, DER Case No. 86-

0002 (Cctober 8, 1987). ("To apply the mtigation nmeno to this
application would be contrary to the general rule that

adm ni strative regulations will not be applied

retroactively. . . . Inreviewing the mtigation proposal, the
hearing officer should use the policy which was in effect at the
time the application was conplete.”) The Departnent failed to
denonstrate any express or inplied authority for adopting a rule

with retroactive affect.
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32. The facts reveal ed by the Departnent's witness indicate
its position that the proposed rule is not actually required.
However, the Departnent continued to vigorously proceed with the
rul e-maki ng process, apparently solely to justify its prior
application of unwitten, unadopted rules to rei nbursenent
applications. |Its attenpted explanation that this non-rule
policy nust be adopted as a rule mght be believable if there was
any possibility for it to be prospectively applied. 1In this
case, the only possible application of the proposed rule would be
to retroactively create higher standards for applicants
chal I enging the Departnent's determ nations on rei nbursenent
appl i cations.

33. Even if the Departnent was unable to recognize the
practical effect of its actions, it should have considered the
coments received during the rul e devel opnent process, which
clearly and w thout deviation spelled out the inpermssible
nature of adopting the proposed rule. Based on the testinony and
docunentary evidence, the Departnent has not denonstrated
substantial justification for proceeding with the adoption of the
proposed rul e because the proposed rul e woul d have absol utely no
prospective effect and the only retroactive effect would be to
inpermssibly apply new review criteria and el evate the
Petitioner's burden of proof in a proceeding challenging the
Department's rei nbursenent application review deci sions. None of

t he grounds which the Departnent raised at the hearing would be
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relied upon by reasonabl e persons, particularly where the
invalidity of the rule had been clearly expl ained by public
coments during the rul e devel opnent process. The Departnent has
failed to denonstrate that its actions in this case, in issuing a
proposed rule explicitly calling for a retroactive application of
substantive application review standards, were substantially
justified or that special circunstances existed that woul d nmake
the award unj ust.

Tinme Spent in Rule Mking and
in Discussing Reliance on Unpronul gated Agency Policy

34. The Petitioners have asserted that attorneys’ fees and
costs should be awarded for the tine they spent in the “free-
form” pre-proceeding, rule-making process. First, the
Petitioners did not challenge the manner in which the agency
conducted its rul e-making process. No allegation was nmade t hat
proper notices or other requirenents of Section 120.54 were not

met. It would be an "inperm ssible extension of the statutory
| anguage” to award attorney's fees for tinme spent in rul e-nmaking.

Certain Lands v. Gty of Alachua, 518 So. 2d 386 (Fla. 1st DCA

1987) (Court would not award fees or costs for years worth of
pre-forecl osure work even though fees could be awarded for the
forecl osure proceeding itself).

35. Second, neither the statutory provision for the award
of fees and costs nor the rule challenge provision requires
proposed rule challengers to participate in a rul e-making process

in order to receive attorney's fees and costs, nor does the
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statute indicate that the award of fees and costs shoul d include
time spent participating in rule-making. Section 120.54, Florida
St at utes, governing rul e-nmaking al so does not require chall engers
to participate in the rul e-maki ng process. As noted above,
statutory awards of attorney's fees nust be strictly construed
Pena, at 960. There is sinply no | anguage in Chapter 120, Florida
Statutes, indicating that prevailing Petitioners in a proposed
rule chall enge may receive cost or attorneys’ fees expended while
participating in the separate rul e-maki ng process.

36. Third, the rule-making process in Section 120. 54,
Florida Statutes, was established to encourage public
participation. |[If successful rule challenger Petitioners,
pursuant to Section 120.595(2), are allowed to re-coup attorney's
fees and costs expended in attending nultiple workshops held at
mul tiple | ocations across the state, agencies would be rel uctant
to voluntarily hold nore than one workshop for fear of having to
pay those travel and attorney expenses. Additionally, by
awar di ng fees and costs incurred while participating in rul e-
making as a result of a successful rule challenge, the
rul e-maki ng process will be transforned from open discussion to
pre-litigation negotiation. Such award would have a chilling
effect on the entire rul e-nmaki ng process.

37. The Petitioners have al so requested a determ nation
that the Respondent nmay no |onger rely upon the unpronul gated

agency statenents or policies as referenced in the Final O der
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herein at page three. Thus, for litigating and arguing that

i ssue, they maintain that attorneys’ fees and costs are due them
for that argunent in the underlying proceeding. The Final Order
issued in this case, however, indicates that "the undersigned has
no authority to actually render such an advi sory opinion or
declaratory statenent . . ." and "the issues pertaining to the
validity of the proposed rules thenselves are all that are
pendi ng before the undersigned in this proceeding.” I1d. Not
only was an order not issued providing the relief requested by
the Petitioners concerning the agency’ s continued reliance on the
unpromnul gated policy, but the final order stated that the instant
case was the wong proceeding in which to seek that relief. The
Petitioners did not prevail on that issue and could not have
prevailed on it in this proceedi ng since there was no
jurisdiction to grant that which they sought. Therefore, no
award of fees and costs expended pursuing that aspect of the
clainms can be nmmde.

$15, 000 per Rul e Chall enge “Cap” |ssue

38. The Departnent maintains that any award of attorney's
fees shoul d be capped at $15,000 for the entire proceedi ng.
Section 120.595(2), Florida Statutes, governs the award of
attorney's fees for a proposed rule challenge. "If the Court or
Adm ni strative Law Judge declares a proposed rule or a portion of
a proposed rule invalid pursuant to Section 120.56(2), a judgnment

or order shall be rendered agai nst the agency for reasonabl e
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costs and reasonable attorney's fees. . . ." Section 120.595(2).
This section also limts the amount by stating that "no award of
attorney's fees as provided by this subsection shall exceed
$15,000." This is identical to the language limting attorney's
fees in challenges to existing rules.

39. The case law regarding statutory fee caps is limted.
The only reported case in which a statutory fee has been

construed appears to be Schomrer v Bentley, 500 So. 2d 118 (Fl a.

1986). In the Schommer case, the Florida Suprenme Court construed
the statutory fee limtation for court appointed attorneys
contained in Section 925.036, Florida Statutes. That section
provi des that:
(1). The conpensation for representation shall not
exceed the foll ow ng:
(a). For m sdeneanors and juveniles represented at
the trial level: $1,000.
(b). For non-capitol, non-life felonies represented at
the trial level: $2,500.00.
(c). For life felonies represented at the trial |evel:
$3, 000.
(d). For capitol cases represented at the trial |evel
$3, 500. 00.

(e). For representation on appeal: $2,000. 00.
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In Schommer, two attorneys fromthe sanme firmparticipated in the
representation of a crimnal defendant. The court found that if
mul ti pl e counsel was necessary for the effective representation
of the crimnal defendant, conpensation was all owabl e under the
statute up to the statutory limt for each attorney. The
situation presented in this case is analogous to that in
Schommer. Each of the parties was, due to the Departnent’s
attenpt to pronulgate a rule that was clearly and facially
illegal, required to retain counsel in order to effectively
represent and protect its interests against the Departnent’s
illegal action. As the attorney’ s fees provisions of Chapter
120, Florida Statutes, are intended to provide sonme neasure of
financial relief in situations in which agencies have acted
outside of their authority, the $15,000.00 attorney’'s fee cap
nmust apply to each party requiring representation.

40. The |l anguage of the statute and the |egislative history
support the fact that the $15,000 cap is to apply to each party
forced to bring a proceeding before the Division of
Adm ni strative Hearings. Section 120.595(2), Florida Statutes,
provi des that when an agency prevails in a rules challenge
proceedi ng, the agency is entitled to recover its costs and fees
fromany party that participated for an inproper purpose.
Therefore, the agency would be entitled to recovery fromnmultiple
parties so long as no recovery exceeded $15, 000 and the total

anount recovered did not exceed the actual anount expended by the
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agency. Simlarly, the attorney’s fee provision with regard to
an agency acting w thout substantial justification nmust be read
in the sane light so as to avoid dilution of the financi al
ability of a party to bring an action challenging an agency’s
illegal rule-making.

41. The wording of the statute itself indicates the
requi renent that each party is entitled to an award of attorney’s
fees up to $15,000. The provision begins by stating the general
requi renent that “a judgment or order” nust be rendered agai nst
t he agency for both “reasonabl e costs” and “reasonabl e attorneys’
fees.” Thus, the judgnment or order issued by the court or
adm ni strative |law judge nust be for all reasonable costs and
attorney’s fees. The later provision in the sane statute only
l[imts each “award” of attorney’'s fees to $15,000. Accordingly,
each party to the proceedi ng where a proposed rule is declared
invalid is entitled to an award of attorney’s fees that does not
exceed $15,000. The judgnent or order of the court or the
adm ni strative | aw judge, which nust be rendered for al
reasonabl e costs and attorney’s fees is not simlarly limted.

42. A review of the Final Bill Analysis and Econom c | npact
Statenment for Chapter 96-159, Laws of Florida, is also supportive
of the fact that the $15,000 cap is to apply to each party forced
to bring an action to protect its substantial interest. The bil

anal ysis prepared by the House of Representatives Commttee on



Streanml i ni ng Governnental Regul ati ons, dated June 14, 1996,
provi des that:

For chall enges to proposed and existing agency rules,
t he Governor’s Conm ssion recommended that if a
proposed rule, existing rule, or portion of a rule is
declared valid, the admnistrative |aw judge shal
award reasonabl e costs and reasonabl e attorneys’ fees
to the petitioner, unless the agency denonstrates that
its actions were substantially justified or that
speci al circunstances exist that woul d make the award
unj ust (enphasi s supplied).

An award of attorney’s fees under these provisions
shal | not exceed $15,000. These provisions are
i ncluded in subsections (2) and (3) of Section 120. 595,
Fl ori da Stat utes.
It is clear fromthe legislative history that, although an award
is to be made agai nst an agency, it is correspondingly to be nade
to a petitioner.
43. At | east one commentator has noted that the purpose of
the attorneys’ fees anendnments in Chapter 120 “reflect the
desired |link between formal adoption of rules and agency

accountability to the Legislature and to the public.” M J.

Edenfield, “Attorneys Fees and Costs,” Florida Bar Journal,

Vol ume LXXI, No. 3, March 1997. M. Edenfield concluded by
stating that:

Al t hough attorneys fees and costs are by no
means automatically awarded to prevailing
parties in APA proceedi ngs, the changes
brought about by the 1996 Legislature for
award of fees and costs nmake for a nore |evel
playing field between the private sector and
st at e agenci es.

If the award of fees in nulti-party litigation is diluted and
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restricted in cases where an agency is found to have acted

W t hout substantial justification, the Legislature s intent to

| evel the playing field and allow for effective participation by
the private sector will have been thwarted.

For the foregoing reasons, it is concluded that the fee
limtation contained in Section 120.595(2), Florida Statutes
(1996 Supp), applies to each proceeding filed by each petitioner
with the Division of Adm nistrative Hearings challenging the
Departnent’ s proposed rul e anmendnent. Therefore, the parties to
t hese consol i dated proceedi ngs are each entitled to an award of
their attorneys’ fees and costs up to the statutory $15, 000
limt.

In consideration of the foregoing, it is concluded that the
Department shall reinburse each Petitioner for their reasonable
attorneys’ fees and costs incurred in the underlying rule
chal | enge proceeding, and in denonstrating entitlenent to
attorneys’ fees and costs incurred in seeking recovery of
attorneys’ fees and costs for the tine period beginning with the
preparation and filing of the Petitioners’ petitions, through the
i ssuance of this Final Order. It is, therefore,

ORDERED t hat the Departnent shall pay attorneys’ fees and
costs to the Petitioners in this proceeding as follows (excludes
time spent in rule-making and on policy issue):

1. Reservoir Capital Corporation: no attorneys’ fees and no

costs.
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2. Environnmental Corporation of America, Inc.: $15,000 for
attorneys’ fees and $464.93 in costs;

3. The Environnental Trust: $8,844 for attorneys’ fees and
$81.40 in costs;

4. Sirrom Resource Funding, L. P., and Sirrom Environnent al
Funding LLC jointly: $12,789 in attorneys’ fees and
$250. 00 in costs; and

5. Sout heast Solutions, Inc.,: $14,220.00 for attorneys’
fees and $212.00 in costs.

DONE AND ORDERED this 8th day of Septenber, 1997, at

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax FI LI NG (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of Septenber, 1997.

COPI ES FURNI SHED

Rebecca Grace, Esquire

Departnent of Environnental Protection

3900 Commonweal t h Boul evard, Mil Station 35
Tal | ahassee, Florida 32399-3000

Matt Mat hews, Esquire

Robert C. Downie, |1, Esquire
MATHEWS & DOWNI E, P. A

Post O fice Box 10036

Tal | ahassee, Florida 32301
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E. Gary Early, Esquire

AKERMAN, SENERFI TT, & EI DSON, P. A
Post O fice Box 10555

Tal | ahassee, Florida 32302-2555

Thomas K. Maurer, Esquire
FOLEY & LARDNER

111 North Orange Avenue
Sui te 1800

Ol ando, Florida 32801

Donna E. Bl anton, Esquire
Robert M Rhodes, Esquire
STEEL, HECTOR & DAVI S

215 South Monroe Street
Suite 601

Tal | ahassee, Florida 32301

Carter B. McCain, Esquire
MACFARLANE, FERGUSON & MCMULLEN
Post O fice Box 1531

Tanpa, Florida 33601

Ral ph A. DeMeo, Esquire

M chael P. Petrovich, Esquire
Post O fice Box 6526

Tal | ahassee, Florida 32314-6526

Bradford C. Vassey, Esquire

Envi ronnent al Corporation of Anmerica, Inc.
205 Hoover Street, Suite 101

Tanpa, Florida 33609

Carroll Webb, Executive Director
Admi ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z d oud, Chief
Bureau of Adnini strative Code
The Elliott Building
Tal | ahassee, Florida 32399-0250
NOTI CE OF RIGHT TO JUuDI Cl AL REVI EW

This Final Order is subject to judicial review pursuant to
Section 120.68, Florida Statutes.
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